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CONFIDENTIAL COMMUNICATIONS:
What every manager and board member
should know about the attorney client

privilege
By Glenn T. Rosen., Loewenthal, Hillshafer & Rosen, LLP

What is the “attorney-client privilege?” Most have
obtained their knowledge regarding the privilege from
watching TV - that is, discussions between clients and
their attorneys are confidential and not to be divulged to
third parties absent client consent. While not too far off
the mark, such a general explanation fails to address the
nuances of the privilege that are directly relevant to the
operation and management of homeowner associations.
Indeed, as general counsel for hundreds of homeowners
associations throughout Southern California, one of the
most frequently asked questions we receive from
managers and Board members in regard to the privilege
is whether executive session discussions and/or minutes
are “privileged” against disclosure. The answer to the
question is twofold and hinges upon who was present
when the Board retreated to executive session and what
was discussed.

The first level of analysis is easy. Almost all
managers and Board members know that if the
Association’s attorney is present during the executive
meeting, the discussion and any minutes of the discus-
sion are privileged against disclosure to third parties
based on the attorney-client privilege. Such confidenti-
ality arises from the fundamental purpose behind the
privilege - that is, to safeguard the confidential relation-
ship between clients and their attorneys so as to
promote full and open discussion of the facts and tactics
surrounding individual legal matters.

The second level of analysis is a bit more
complicated. What happens if the Association’s attor-
ney is not present for the executive meeting but before
the meeting has given the Association’s manager legal
advice? Does the attorney’s absence from the meeting
mean everything discussed or written down is not

privileged and available to third parties upon request?
The answer to these questions is not necessarily,
depending on what was discussed.

Generally speaking, there is no “executive
session” privilege that protects the Association from
having to disclose executive session discussions or
produce executive session minutes in response to
litigation discovery requests. However, a new opinion
recently handed down by the Second District Court of
Appeal in the decision entitled Zurich American Insur-
ance Company v. Superior Court (Oct. 11, 2007) 66
Cal.Rptr.3d 833, 07 Cal. Daily Op. Serv. 12,141, serves
to both answer our earlier question regarding the
absence of counsel and provides the Association relief
by holding that the attorney-client privilege extends to
confidential communications between agents of the
client regarding legal advice and strategy, in which the
attorney is not directly involved or which do not
include excerpts of direct communications from the
attorneys. In other words, even where the attorney is
not present for the executive meeting, the executive
session discussions and minutes may nevertheless be
privileged against disclosure if the attorney provided
the manager with legal advice and strategy as the party
necessary to transmit the information to the Board of
Directors during executive session to further the
purpose of the legal consultation. (Zurich, supra, at
839.)

In sum, if documents created during execu-
tive session, such as minutes, discuss legal advice from
counsel, they are privileged, even if counsel was not
present during the meeting. Similarly, if legal advice is
discussed or contained in communication between the
manager and the Board of Directors, then those too are
presumptively privileged. (Zurich, supra, at 844.) And,
to preserve the privilege, the manager and the Board of
Directors must ensure that the privilege is not inadver-
tently waived by distributing the legal advice within the
Association outside of the Board of Directors.
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IN THE NEWS:

Recently, Glenn Rosen was interviewed by a reporter
for a Malibu newspaper and asked to provide his
insights into the insurance claims and other issues
which victims of the recent wildfires might face. Here
is an excerpt from the resulting article:

DEALING WITH INSURANCE CLAIMS AFTER FIRE
By Melonie Magruder / Special to The Malibu Times

Thursday, December 06, 2007

Some of the 53 victims of the Corral Canyon Fire last
week who lost their homes have been shocked twice
over when they learned the real limits to their hom-
eowners’ insurance coverage...

So how can homeowners make sure they get full and
fair reimbursement for all their losses when filing
claims?

Glenn T. Rosen of the law firm Loewenthal, Hillshafer
& Rosen cautions, "Insurance companies put homeown-
ers between the crosshairs at all times. The most impor-
tant thing is to make sure you comply with all duties
under your policy to mitigate damage and present
proper proof of loss."

This means covering holes in a roof so rain doesn't
further damage property post-fire or protecting open
drywall that might still be salvageable. "Don't give your
insurance company any reason to deny your claim,"
Rosen said.

"Make sure your adjuster sets out all your coverage and
lists any reasons for denial," Rosen continued. "When
rebuilding, be sure to hire a contractor who will work
with your insurance claims adjuster. He'll have a better
pulse of the real costs. Just make sure your contractor is
licensed and bonded."

Some homeowners choose to work with a public
adjuster. "This is someone who works with the policy-
holder to help make sure they fully get what they
deserve from the insurance companies," Rosen said.
"Typically, public adjusters take 3 percent to 10 percent
of the full replacements costs for this service."

Finally, don't hesitate to apply to FEMA. "If you
qualify, they'll give grants for up to $5,000 to help you
get back on your feet," Rosen said.

The complete article can be accessed at:
http://www.malibutimes.com/articles/2007/12/06/news/
news10.txt

ASSOCIATION “FACTOIDS”*

* There are more than 280,000 community associa-
tions in the United States — in 1965 there were only
500.

* An estimated 60 million Americans now live within
community associations. More than 1.7 million Ameri-
cans serve on a community association board, with
close to 400,000 participating as committee members.

» The estimated real estate value of all homes in
community associations approaches $4 trillion, approxi-
mately 20% of the value of all U.S. residential real
estate.

* The total annual operating revenue for all community
associations in the U.S. is more than $41 billion. Com-
munity association boards also maintain investment
accounts of more than $35 billion for the long-term
maintenance and replacement of commonly held prop-
erty.

* 1 in 88 of all foreclosures in the US are in California.

*Sources: Community Association Institute and Mort-
gage Bankers Association.
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